INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MICROTRONICS, INC.,,
Flaintiff,

Case No. 03-1159- WEB

CITY OF IOLA, KANSAS,

JOHN McRAE, et d.,
Defendants.
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MEMORANDUM AND ORDER

The Court now congders the motion to dismiss by defendants City of lola, Kansas, John McRae,
Lee Gumfory, Bob Hawk, Doug Coalvin, Kent Tomson, and Steve Robb (collectively “Defendants’).
(Doc. 15). Defendants contend that plaintiff Microtronics, Inc. (“Plaintiff”) falsto sate afedera clamin
its Complaint (Doc. 1), and that the Court is thus without subject matter jurisdiction.
l. FACTUAL AND PROCEDURAL BACKGROUND

In its Complaint Plantiff aleges that it is a Kansas corporation which formerly operated in the
defendant City of lola, Kansas (“City”). Plaintiff obtained dectrica service from the City for its busness
operations. The remaining defendants are elected officids or employees of the City.

Pantiff began experiencing problems with the dectrica servicein “gpproximately July 2000. . .
” Complaint, §17. Plaintiff dlegesthat “the City’ sdefective eectrical service. . . .” repeatedly damaged
or destroyed Plantiff’ selectrical equipment. 1d., 118. Plaintiff informed the City of the problems, and after

an inspection the City, “on approximately July 15, 2000 . . . indal[ed] a new utility pole supporting a



separate 37.5 KVA trandormer so the [Plaintiff’s] facility would have a proprietary source of
transformation.” 1d., § 20.

Thisdid not solve the problems, however, whichonly grew worse. The Plantiff tried a number of
remedies, induding ingdling additiona grounding in August 2000 and January 2001, ingdling a power
disturbance recorder on or about Augugt 18, 2000, inddling an uninterruptible power supply on
goproximately September 1, 2000, and ingaling a new main bresker pand on January 3, 2001. But the
problems continued unabated.

OnJanuary 22-24, 2001, “it was noted that the utility servicetransformer was asngle phase, 2400
volt primary/240-120 volt secondary and that the neutra of the primary and secondary were bonded
together a the pole aswdl as grounded at the pole” 1d., 135. On February 8, 2001, Plaintiff’ s agents
met with defendant Kent Tomson (Tomson), the City’s Superintendent of the Electricd Didtribution
Department, “to review the gtuation.” 1d., 1 36. At some point Plantiff requested the City to ingdl an
“isolated 4,160 volt, phase to phase delta-Y transformer in replacement of the.. . .thenexisting 2,400 volt
phase to neutrd Y -Y transformer supplying the [Flantiff’s| fadlity.” Id. Pantiff dleges thet, athough
“dreulating current problems are well known as an inherent problem in Y-Y transformer architecture, the
City refused at that timeto ingtdl addtaY transformer for Plaintiff to dleviate the problems.” Id.

On September 5, 2001, Tomson visited Plaintiff’ s facility to “discuss the City’s prior activities at
thefaality.” 1d., 38. During the meeting, “it was noted that the neutral and ground conductorswithinthe
two interior panels were solidly interconnected.” 1d., 39. Whenit was recognized that thiswas contrary
to the National Electrica Code (“NEC”), Tomson was asked to summon the City Inspector. The City

Inspector came to the site, and Plaintiff requested permission to disconnect the neutra and ground

-2-



conductors. The City Inspector said the request would be granted if it conformed to the NEC. Haintiff
does not describe how or when permission was granted, but it does dlege that “[f]ollowing the events of
September 5, 2001, the grounding interconnects were diminated . .. .” Id., 142.

The problems continued, however, and Plantiff again contacted Tomson and asked the City to
ingal recording equipment between the transformer and the meter “to monitor and record secondary line-
to-neutra voltages at the transformer for a period of seven days” Id., 1 43. The City gave its
authorization, and the data showed that the “voltage levels ddivered by the City . . . were congstently
above nomind vaues” 1d., {1 47. The data dso showed voltage fluctuations which “were the result of
activity on the City’s utility network . . . . [and] were not associated with any load . . . generated by
[Paintiff' g fadility.” 1d., 1 49.

On December 3, 2001, defendant Doug Colvin, the City Adminigtrator, met witha consultant “to
providebackground onthe problemat [Flantiff’ sfacility].” 1d., §50. On January 18, 2002, the consultant
recommended that “the City’s eectricd digtribution system be monitored in severa locations, induding
[Aantiff’ g faality, the substationfeeding the facility and one or two nearby customers, in aneffort to track
the disturbances.” 1d. Based on the consultant’ s recommendations, “the City asked the [consulting firm]
to further investigate the power qudity problems a the [Flantiff’ g facility.” 1d., 152. The consulting firm
was aso provided with the previoudy recorded data and failed equipment from Plaintiff’ s facility.

The consultant concluded by March 4, 2002, that the electrical service had “(1) transients or
impulses lasting afew microseconds; (2) disturbances lasting a few seconds; and (3) steady state voltage
outsde nomind operating voltages.” 1d., 1 54. Upon inspecting Plaintiff’s equipment, the consultant
concluded “that the equipment failures appeared to be caused by voltage impulses . ... Id., § 56.
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The consultant recommended that the City:

a replace the transdformer supplying the [Flantiff’ g facility with athree-
phase delta-Y transformer rated for a line-to-line voltage of 4160 volts
and ingdling new lightning arresters on the high voltage sde of the
transformers connected line-to-ground and rated for line-to-ground
continuous operating voltage in order to isolate the ground system
[Aaintiff’s facility] from other systems and eiminate the possbility of
inadvertent current flow;

b. locate and isolate the source of harmonics on the City’s sysem in the
area and ingal voltage trangent suppression equipment on the service
drops or a the main pands to limit the magnitude and rate-of-rise of the
voltage impulses, and

c. takethelinevoltageregulaor out of serviceand diminatethe possibility
of the regulator overcompensating for changes in load resulting in over
excitation of the transformer core supplying the [Plantiff’ g facility.

Id., 1 58.

Pantiff alleges that these recommendations “were smilar to and in some instances identica to
corrective action requested by [Plaintiff] from the City for more than ayear.” Id., 159. The City,
however, “refused to implement al of the necessary corrective actions.. . . inatimdy manner. Insteed, the
City insisted that a drawn-out process of trid and error be undertaken.”* Id., 1 60. Paintiff eventualy
moved its fadility to a different community.?

Faintiff aso makes generd dlegations regarding the knowledge and intent of the City:

Atdl rdevant timeshereto, the City refused to take suffident and effective
corrective action, even though [Plaintiff's] damages were sgnificant,

ongoing, and known to the City.
The City wasaware not only that its power generationand/or distribution

The Complaint does not state which corrective actions the City refused to take, the time frame
in which the City was willing to take action on the remaining items, or the length of the trid and error
process proposed by the City.

?The Complaint does not state the date of the decision to move.
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systems were causing damage to [Plantiff’ g facility, but was dso awvare
that its systems had caused smilar damage to other eectrica customers
in the City.
Despite this knowledge, the City failed and refused to adequately
investigate and correct the problem and willfully continued to inflict
damage upon [Plaintiff], and others.

Id., 11 61-63.

Based onitsdlegations, Plantiff makesa procedura due process claim under 42 U.S.C. § 1983.
Pantiff aleges that it has or had a property interest in the real estate and business operations located in
lola, and that it was* deprived of itsproperty interest without due process.” 1d., 177. Spedificdly, Plaintiff
dams it “was denied its property interests through the City’s supply of defective electrical power that
disrupted its business operations on a continua and repeated basis.” 1d. Paintiff further dlegesthat the
City’s refusd to take corrective action “was willfully and wantonly done by the City in an arbitrary and
cgpricious manner.” 1d., 1178. Paintiff dso makes date law clams for negligence, drict liability, breach
of contract, and breach of warranty.

The Defendants have moved to dismiss pursuant to Fed.R.Civ.P. 12(b)(1) and (6). Defendants
admit that, because Raintiff pleaded under federd law, the Court has subject matter jurisdictionto consider
whether Plantiff states a dam upon which relief can be granted. Defendants contend, however, that
Plantiff has not stated a procedural due process claim, and that because the due process clam isthe only
federd clam, the remaining sate law clams must be dismissed for lack of subject matter jurisdiction.

1. ANALYSIS

A. Procedura standards

“A 12(b)(6) motion should not be granted unless it appears beyond doubt that the plaintiff can



prove no set of facts in support of his dam which would entitte him to rdief.  All well-pleaded factud
dlegations in the complaint are accepted as true and viewed in the light most favorable to the nonmoving
party.” GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10" Cir.1997)
(citations, internd quotations, and punctuation omitted). “A complant should not be dismissed under Rule
12(b)(6) ‘ merely because plaintiff’ s dlegations do not support the legd theory he intends to proceed on
....” Barrett v. Tallon, 30 F.3d 1296, 1299 (10" Cir.1994). However, a court should not consider
theories that are incondstent with the complaint. Hayes v. Whitman, 264 F.3d 1017, 1025 (10"
Cir.2001). TheCourt will consider only well-pleaded facts, not conclusory satements. JoJolav. Chavez,
55 F.3d. 488, 494 n. 8 (10" Cir.1995).

A facid attack on subject matter jurisdiction under Rule 12(b)(1) aso chdlenges the sufficiency
of the complaint. In reviewing afacid atack, adigtrict court must accept the dlegationsin the complaint
astrue. SeeHolt v. United States, 46 F.3d 1000, 1002-03 (10" Cir.1995). However, jurisdiction must
be based onacomplant’ sfactud alegations, not on mere conclusory dlegations. See Amoco Production
Co. v. Aspen Group, 8 F.Supp.2d 1249, 1251 (D.Colo. 1998) (quoting Groundhogv. Keeler, 442 F.2d

674, 677 (10" Cir.1971)).
B. Discusson
1. |dentification of thecdlaim

Haintiff may prevail onits 8 1983 dam only if it can show a deprivation of afederaly protected
right. See Crown Point | v. Intermountain Rural Elec. Ass'n., 319 F.3d 1211, 1216 (10" Cir. 2003).

Pantiff identifiesthe federdly protected right as* procedural due process.” Asit must under Rule 12(b)(6),



the Court will consder whether the well-pleaded facts make out a dam under this or any other theory.
Cf. Harrisv. City of Wichita, et al., 1996 WL 7963, *5 (10" Cir.1996) (“The plaintiff’s precise legd
theories are not clear fromtheir . . . complaint . . .. A condtitutiona chalenge to land-use regulation can
be based on, among other things, the Takings Clause of the Fifth Amendment . . ., [and] the Due Process

Clauses of the Fifth and Fourteenth Amendments. . . .").

The Court begins with the property interest a stake, which Plantiff clearly identifies “Plaintiff has
aproperty interest inthe real property and businessoperations located . . . [in] lola, Kansas.” Complaint,
1 76. The parties, nevertheless, sometime argue asif the FRlaintiff daims a property interest ingood quality
electrica service. For example, the Plaintiff relieson Uhl v. Ness City, Kansaset al., 406 F.Supp. 1012,
1018 (D.Kan.1975), aff’d 590 F.2d 839 (1979), which hdd that water utility service could be a
conditutiondly protected entitlement. The Plaintiff arguesthat the ingtant caseis similar because providing

poor qudity electricity is akin to adding “poison to the water.” Plaintiff’s Corrected Response, at 7.

Uhl is andogous if the Plaintiff is daming a conditutiondly protected entitlement to good qudlity
electrica service, but Court will not read such a property interest into the Complaint when the Plantiff
pleaded otherwise. The Plaintiff pled that it “was denied its property interests through the City’ s supply
of defective eectrica power that disrupted its business operations on a continua and repeated basis,”
Complaint, 77 (emphasis supplied). In other words, the City’ s dectrical service was only the means by

which “Plaintiff was deprived of its property interest without due process” Id., 773

3In addition, Uhl was a substantive due process case and is of limited help in establishing what
process was due to Plaintiff. See Uhl v. Ness City, Kansas et al., 590 F.2d 839 (10" Cir. 1979)
(“No Procedura due process violations are claimed.”).
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Once the property interest is identified, the next issueis how the property interest was alegedly
injured by the Defendants. Plaintiff makes broad dlegations in this regard, daming it was “denied” and
“deprived of” its property interest. Plaintiff, in fact, cites Fifth Amendment takings cases in support of its
“procedura due process’ dam. See Flantiff’ sCorrected Response, at 6 (citing, Lor ettov. Teleprompter
Manhattan CATV Corp., 458 U.S. 419, 435, 102 S.Ct. 3164, 73 L.Ed.2d 868, 882 (1982) (requiring
landlord to dlowingdlationof cable tdevisonequipment isataking); United Statesv. Causby, 328 U.S.
256, 262, 66 S.Ct. 1062, 90 L.Ed. 1206, 1210 (1946) (allowing airplanes to make alow approachisa
taking); Lone Sar Industries, Inc. v. Secretary of KansasDept. of Trans., 671 P.2d 511, 515 (Kan.

1983) (eminent domain and inverse condemnation are takings)).

The Tenth Circuit has held thet, where a plaintiff aleges due process and takings violations onthe
same facts, the matter should be considered under the takings framework. See Rocky Mountain
Materials & Asphalt, Inc. v. Board of County Comm’sof El Paso County, 972 F.2d 309, 311 (10"
Cir. 1992) (“When aplaintiff alegesthat he was denied a property interest without due process, and the
loss of that property interest is the same loss upon which the plaintiff’ s takings daim is based, we have
required the plantiff to utilize the remedies applicable to the takings dam.”); Miller v. Campbell County,
945 F.2d 348, 352 (10" Cir.1991) (“It is appropriate in this case to subsume the more generalized
Fourteenth Amendment due process protections within the Just Compensation Clause.”). Only if the
dleged facts implicate due process rights “beyond the more particularized claim asserted pursuant to the
Just Compensation Clause, ” should the Court consider the question under the procedural due process
framework. J.B. Ranch, Inc. v. Grand County, 958 F.2d 306, 309 (10" Cir.1992). See generally,

Williamson Planning Comm’ nv. Hamilton Bank, 473U.S. 172, 197-200, 105 S.Ct. 3108, 87 L.Ed.2d
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126, 145-47 (1985) (comparing Fifth Amendment takings claims with Due Process claims).
2. Takings

“While it confirms the state’s authority to confiscate private property, the text of the Fifth
Amendment imposes two conditions . . . the taking must be for a“public use” and “just compensation”
must be paid totheowner.” Brownv. Legal Foundation of Wash.,583U.S. 123 S.Ct. 1406,
155 L.Ed.2d 376, 392 (2003). Thefirg step of the takings andyssisto identify the “interest in property
which has been taken.” Kitt v. United States, 277 F.3d 1330, 1336 (Fed.Cir.2001). Interests which
quaity as property under the Fifth Amendment are defined in sources independent from the federa
condtitution, such as state law. See Lucasv. So. Carolina Costal Council, 505 U.S. 1003, 1030, 112

S.Ct. 2886, 120 L.Ed.2d 798, 822 (1992).

As et out above, the Plaintiff identifies the real estate and business operationsin lola, Kansas as
its interest in property. While these interests would certainly quality as property under Kansas law, the
Haintiff has not aleged thet itsreal estate or business operations were taken for a public use. In Deisher
v. Kansas Dept. of Trans., 958 P.2d 656, 664 (Kan. 1998), for example, the Kansas Supreme Court
held that while a drop in water tables caused by blasting might support a negligence dam, it was not a
taking for public use. “The State neither needed [the plaintiff’s| water nor needed to divert their water.”
Id. Here, smilarly, there is no dlegation that the City needed the Plaintiff's red estate or business
operations. TheKansas Supreme Court hasrecently held that development of aprivateindustria park was
ataking for public use, General Building Contractors, L.L.C. v.Board of Shawnee County Comm’s

of Shawnee County, 66 P.3d 873, 883 (Kan. 2003), but once again Plaintiff does not alege that itsreal



estate or business operations were taken for such apurpose. 1nsum, the well-pleaded factsdo not show
ataking “‘rationdly related to a conceivable public purpose’” Amtrak v. Boston & Maine Corp., 503

U.S. 407, 422, 112 S.Ct. 1394, 118 L.Ed.2d 52, 69 (1992).*
3. Procedura due process

Giventhat the takings andyd's does not gpply, the Court will consider whether Rlaintiff has suffered
adeprivationof procedural due process. “Procedura due processensuresthe statewill not depriveaparty
of property without engaging far proceduresto reachadecison. . ..” Hyde Park Co. v. Santa Fe City
Council, 226 F.3d 1207, 1210 (10" ¢ir.2000). The Court must first determine whether the Plaintiff had
aprotected property interest. See Federal Lands Legal Consortiumv. U.S,, 195F.3d 1190, 1195 (10™
Cir. 1999). Only after finding that Plaintiff was deprived of a protected property interest does the Court

examine whether the procedures comported with due process. 1d.

As dready noted, the Plaintiff’s red estate and business operations were undoubtedly property
interests, but the Court can discernno procedural due processrights at issue here. A party is“deprived”
of aproperty interest under the Due Process clause only whengovernment officidsact ddliberately to cause
the deprivation Seamons v. Show, 84 F.3d 1226, 1234 (10" Cir.1996). While Plaintiff dlegesin a
conclusory fashion that the Defendants deliberately deprived it of its property, the well-pleaded facts do
not support its conduson. Paintiff describes how the Defendants, from the first month the problems

appeared, worked withthe Raintiff to find aremedy. The Defendants' efforts may have beeninadequate,

“Evenif it were ataking for public use, the Plaintiff’s daim is not ripe for failure to bring an
inverse condemnation action. See Rocky Mountain Materials, 972 F.2d at 311; J.B. Ranch, 958
F.2d at 308-009.
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they may even have been negligent or otherwise tortious, but thereisno factual alegationwhichsupports
aninferencethat any of the Defendants decided to deprive Pantiff of itsreal estate and business operations
by ddiberately supplying it with poor qudity eectrica service. Cf. Seamons, 84 F.3d at 1234 (mere
negligenceis not enough—“there must be an* dement of deliberatenessindirecting the misconduct towards

the plaintiff . . . ).

Even if the Defendants deliberately deprived the Plaintiff of its red estate and business operations
by mantaning a defective dectricd grid, the Plaintiff does not identify what additiona process it should
have received from Defendants. “The fundamenta requirement of due process is the opportunity to be
heard at ameaningful time and in a meaningful manner.” Rutter & Wilbanks Corp. v. Shell Oil Co., 314
F.3d 1180, 1187 (10" Cir.2002) (citation omitted). Far from aleging no opportunity to be heard, the
Pantiff describesseveral communicationsand exchanges withthe Defendants, followed by the Defendants
responses to each gpedific request. In thelight most favorable to the Faintiff, the Complaint merely sates
that the Defendants did not grant dl of Plantiff’s requests in a timely fashion or otherwise remedy the

problems known to the Defendants.

While this might be actionable under ate law, it does not make out afederd conditutiond claim.
See Daniels v. Williams, 474 U.S. 327, 332, 106 S.Ct. 662, 88 L.Ed.2d 662, 669 (1986) (The
Fourteenth Amendment is not “afont of tort law to be superimposed uponwhatever sysems may aready
be adminigtered by the States. [Citations omitted.]”). Becausethetechnica detailsof eectrica digtribution
were within the discretion of the Defendants, the Plaintiff was not deprived of procedurd due process
amply because dl of its requests were not immediately granted and the problems remained unresolved.

See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 9, 98 S.Ct. 1554, 56 L.Ed.2d 30, 39
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(1978) (Due Process clause protects legitimate claims of entitlement); Jacobs, Viscons & Jacobs, Co.
v. City of Lawrence, 927 F.2d 1111, 1116 (10" Cir.1991) (no legitimate daim of entitlement where
officids have such discretion that decision meking lacks suffident subgtantive limitation); Asher et al. v.
Hutchinson Water, Light & Power Co., 71 Pac. 813, 814 (Kan.1903) (acity has discretion to run its
waterworks for the public benefit). See also Smith v. City of Owatonna, 439 N.W.2d 36, 40
(Minn.App. 1989), aff’ d 450 N.W.2d 309 (citing Asher and holding an “individua has no vested right in
any manner of [utility] service, and to give sucharight would indeed interfere with the government’ s ability
to efficiently provide utility services. .. .").

Because the Flantiff has not stated a daim, the Court will not consider whether the individua
Defendants have quaified immunity. See Romero v. Fay, 45 F.3d 1472, 1475 (10" Cir.1995). Because
the Court hasno jurisdictionover the remaning state dams, they must be dismissed aswdl. See McMann

v. Northern Pueblos Enterprises, Inc., 594 F.2d 784, 786 (10" Cir. 1979).

IT IS THEREFORE ORDERED that Defendant’s Motion to Dismiss (Doc. 15) is GRANTED,

and the Complaint (Doc. 1) is DISMISSED for lack of subject matter jurisdiction.

SO ORDERED this__ 9" day of September, 2003.

_S Wedey E. Brown
Wedey E. Brown, Senior U.S. Didtrict Judge
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